
 NOTIFICATION TO THE SCOTTISH PARLIAMENT  
 
THE INQUIRIES AND CORONERS (AMENDMENT) (EU EXIT) REGULATIONS 

2018 

 (“the proposed Regulations”) 
Brief explanation of law that the proposals amend: 

 
1. The Inquiries Act 2005 established a statutory framework for the conduct of 

public inquiries in the UK.   From time to time events occur where it is in the 
public interest to establish an inquiry to examine what happened and make 
recommendations, with a view to ensuring that lessons are learned to 
prevent recurrence. The 2005 Act extends to the whole of the UK, and 
governs the establishment of inquiries by Scottish Ministers, as well as UK 
Ministers. Section 28 of the 2005 Act limits the terms of reference of an 
inquiry established by the Scottish Ministers to “Scottish matters”, i.e. a 
devolved matter which relates to Scotland. 

 
2. Before exit day a person can rely on an EU obligation or an enforceable EU 

obligation under the sections listed below within the Inquiries Act 2005. 
There are four relevant sections:  

 
3. Section 19, which gives a Minister or an inquiry chair powers to restrict 

public access to an inquiry‟s proceedings. Restrictions can only be imposed 
in specified circumstances including where a restriction is required by an 
enforceable EU obligation.   Other reasons to restrict attendance include 
that the Minister or chairman considers it to be conducive to the inquiry 
fulfilling its terms of reference or it is necessary in the public interest. 

• Section 22, provides that a person cannot be required to produce 
evidence to an inquiry if it would be incompatible with an EU 
obligation.  Other reasons include that the evidence or document 
could not be required in civil court proceedings or it is in the 
public interest not to produce it. 

• Section 25, where the Minister or chair whose duty it is to arrange 
for the publication of reports of the inquiry may withhold material 
in the report from publication where this is required by an 
enforceable EU obligation.  Other reasons include that it would 
not be in the public interest to publish the material. 

 
  

 
4. An EU obligation is simply an obligation under EU law. An "enforceable EU 

obligation" is a particular class of EU obligation enforceable in terms of 
section 2(1) of the European Communities Act 1972. 

 
 

5. Section 8 of the EU (Withdrawal) Act 2018 provides the vires for a Minister 
of the Crown, by regulations, to make such provision as he or she considers 
appropriate to prevent, remedy or mitigate any failure of retained direct EU 
law to operate effectively or any other deficiency in retained EU law, arising 



from the withdrawal of the UK from the EU.  
 
 

Summary of the proposals and how these correct deficiencies: 
 

6. The proposed regulations amend references to “EU obligation” and 
“enforceable EU obligation” in the above noted sections of the Inquiries Act 
2005,  to ensure reference is now made to “retained EU obligation” and to 
“retained enforceable EU obligation” following the United Kingdom‟s 
withdrawal from the European Union.   
 

7. The proposed regulations also amend section 43 (interpretation) of the 
Inquiries Act 2005 to provide a definition of „retained enforceable EU 
obligation‟ for the purposes of the 2005 Act. The term “retained EU 
obligation” is already defined in the Interpretation Act 1978 as a result of 
amendments made by the EU (Withdrawal) Act 2018. 

 
 

An explanation of why the change is considered necessary: 
 

8. The references to EU obligations and enforceable EU obligations need to 
be amended to ensure retained EU law continues to apply to these Acts 
once the UK leaves the EU.  If the references to EU obligations and 
enforceable EU obligations are not amended then the relevant provisions 
will no longer operate correctly because those terms will no longer have a 
clear meaning. The terms need to be amended to refer to the new 
terminology relating to retained EU law to be introduced by the EU 
(Withdrawal) Act 2018. The proposal is not that these regulations amend 
any underlying policy in relation to the conduct of inquiries, but rather that 
existing policy continues to be effectively delivered in statute. 

 
 

Scottish Government categorisation of significance of proposals: 
 

9. Category A, with the following characteristics: 
 

 Minor and technical in detail; 

 Ensuring continuity of law; 

 Clear there is no significant policy decision for Ministers to make; 

 Proposals necessary for continuity where there may be a minor 
policy change, but limited policy choice and an “obvious” policy 
answer; 

 
Impact on devolved areas: 

 
10. The Scottish Government has responsibility for inquiries policy which relate 

to devolved matters.  
 

11. The impact of these proposals is merely technical and of negligible practical 
impact. The nature of this impact is not specific to Scotland and will be the 



same across the UK. 
 
Summary of stakeholder engagement/consultation: 

 
12. A formal consultation on these proposals has not been carried out. The 

proposal is make technical changes to legislation to reflect the UK 
withdrawal from the EU. 

 
13. The Scottish Government considers that in the circumstances formal 

consultation is disproportionate and impractical given the timescales.   
 

14. UKG has discussed the proposed changes with operational stakeholders in 
inquiries and they were unaware of any examples of an EU obligation or 
enforceable EU obligation being used in the circumstances set out in 2005 
Act.  In practice it is considered that other reasons within the sections are 
used as appropriate to restrict access, evidence or publication.  These 
provisions remain unchanged. 

 
A note of other impact assessments (if available): 

 
15. The UK Government has conducted its own assessment for its proposed SI 

and does not judge there to be any significant, impact upon business, 
charities, voluntary bodies or the public sector.  

 
Summary of reasons for Scottish Ministers’ proposing to consent to UK 
Ministers legislation: 

 
16. As the UK Government is bringing forward legislation to address these 

deficiencies, the Scottish Ministers considers for reasons of efficiency that 
consent should be given to Scotland‟s inclusion in the statutory instruments 
to make these minor and technical amendments. The current legislative 
regime is broadly the same across the UK and the policy position is the 
same across the UK.  

 
Intended laying date (if known) of the UK Instrument arising from the 
notification  

 
17. These Regulations will be sent to the UK Parliament sifting committee on 29 

October 2018 but will not be laid in the UK Parliament until the Scottish 
Parliament has had up to 28 days to consider the notification. 

 
If the Scottish Parliament will not have 28 days to scrutinise Scottish 
Minister’s proposal to consent, why not? 

 
N/A 
 
Information about any time dependency associated with the proposal: 

 
18. None identified. 

 



Any significant financial implications: 
 

19. None identified. 
 
 


